State Government Department/Agency Hiring Attorney as Employee

(Does not apply to attorneys hired by the General Assembly or Judicial Department)

Statute
Data maintained by the Office of the Attorney General
Section 1-7-160. Hiring of attorneys.
Prior to May 2018: Agency requests and AG approval letters are available in

A department or agency of state government may not hire a classified or temporary attorney as an employee except archives, but there is no aggregated data in an Excel chart or other database.

upon the written approval of the Attorney General and at compensation approved by him. All of these attorneys at all )

. L. . R R May 2018 to present: Agency requests and AG approval letters are available.
times are under the supervision and control of the Attorney General except as otherwise provided by law unless prior kBl the rollowing type of aggregated information is available in an
approval by the State Budget and Control Board is obtained. This section does not apply to an attorney hired by the Sad ERs
General Assembly or the Judicial department. e Date Approved
Attorney Name
Agency/Type of Request (e.g., new hire, temp, salary increase, etc.)
Class/Salary (e.g., Atty. Il / $45,000)

Year graduated from law school

HISTORY: 2008 Act No. 353, Section 2, Pt 10A, eff July 1, 2009.

Code Commissioner's Note: At the direction of the Code Commissioner, reference in this section to the former Budget and Control Board has not been changed pursuant to the
directive of the South Carolina Restructuring Act, 2014 Act No. 121, Section 5(D)(1), until further action by the General Assembly.

NOTE: If the attorney is an unclassified employee on an agency’s executive team, the agency does not need approval from the Attorney General.
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— sample attached) contact information for background misconduct found says there is grievance pending Candidate

Gieel s against them)* against individual, etc.) e —

application

*This information is not requested for confirmation of attorneys hired on a fee basis because those individuals are easier to terminate.

Staff for AG’s Chief Deputy reviews the request. Considerations include: AG'’s Chief Deputy sends letter
Agency sends letter Is it on agency letterhead signed by agency supervisor with authority to make the change to agency approving the re-
Agency to AG’s Chief Deputy requested? classification or pay increase
r:‘cslcef:ifsytzr requ?‘stin.g to change Is ther.e ju.stification. (e.g., additional substantive duties, not just wanting to re-classify or give
give an Elassitication or pay raise justto doit)? Staff for AG’s Chief Deputy
ithing |ncrea!se pay (letter Is req.uest within state requm?d Pay bands? . Contacts agency via phone to
Atkarneya mES; 'nleJd‘.? pdf of Does !t make sense based on |nd|V|du.aIs years of fexperle.nc.e? : request more inf.or.n?ation if there
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Did individual just receive re-classification or pay increase recently (last several months)? (AG tries to work with agency to justification doesn’t
get everything worked out so match with request)
agency can make change

Note: The Office of the Attorney General does not require a one time merit pay increase (i.e., bonus), but some agencies will submit those ted)
requeste

requests for AG approval as a safeguard. Pay increase due to re-classification or additional duties must go through the AG. Confirmed accurate as of March 2022 by

personnel in S.C. Attorney General’s Office



Deference on attorney hired is with the agency hiring.

e e e e G o State Government Department/Agency Contracting with Outside Attorney on Fee Basis

Statute

Section 1-7-170. Engaging attorney on fee basis.

(A) A department or agency of state government may not engage on a fee basis an attorney at law except upon the
written approval of the Attorney General and upon a fee as must be approved by him. This section does not apply to the
employment of attorneys in special cases in inferior courts when the fee to be paid does not exceed two hundred fifty
dollars or exceptions approved by the State Budget and Control Board. This section does not apply to an attorney hired

by the General Assembly or the judicial department.

(B) A public institution of higher learning shall engage and compensate outside counsel in accordance with policies and e Requested maximum fees for dates of service
procedures adopted by the State Fiscal Accountability Authority for matters of bonded indebtedness, public finance,

borrowing, and related financial matters.

HISTORY: 2008 Act No. 353, Section 2, Pt 10B, eff July 1, 2009; 2011 Act No. 74, Pt VI, Section 9, eff August 1, 2011. e County in which matter is located
Code Commissioner's Note: At the direction of the Code Commissioner, reference in (A) to the former Budget and Control Board has not been changed e Service code* — Type of |ega| services (e.g., genera| Iitigation, real estate, etc.). Decided by
pursuant to the directive of the South Carolina Restructuring Act, 2014 Act No. 121, Section 5(D)(1), until further action by the General Assembly. Reference in
(B) to the former Budget and Control Board was changed to the State Fiscal Accountability Authority pursuant to the directive of the South Carolina

Restructuring Act, 2014 Act No. 121, Section 5(D)(1).

Effect of Amendment: The 2011 amendment inserted subsection identifier (A) in the first paragraph and added subsection (B) relating to outside counsel. Note: The AG does not have a list of approved attorneys on file like the Insurance Reserve Fund
Notes: Attorney General Office personnel are not aware of the Budget and Control Board exceptions. Inferior courts refer to Magistrate and Municipal Courts.

(Does not apply to attorneys hired by the General Assembly or Judicial Department)

Data Maintained by Office of the Attorney General
Civil Division
e FY 2016 and prior: Hard copy of Form 1 submissions and decisions in archives
e FY 2017 - FY 2022: Hard copy of Form 1 submissions and decisions in the office

e FY 2021 to present: Information below from Form 1 submissions and decisions in an Excel chart (see
history for prior method of saving information). Asterisks indicates only information not entered
directly from the agency’s Form 1

° Namg of agency e Date approved

e Law firm name

e (Case Matter

e Dates for which outside attorney

service is requested

Rate Type (hourly or flat rate)
e Status: Open (AG won't know if closed)
e Name of attorneys approved

AG’s Office based on case matter and services description

History: (1) AG previously approved paralegals ($70 for experience of 7 years of more), legal assistants and others rate, in addition to attorney rate and estimated max fees. Now, AG only approves attorney rate.
(2) AG previously utilized a database to track information on outside counsel approval requests until FY 2021. AG stopped using the database because it was outdated and unable to query.
Future Ideas: AG has considered having training seminar to teach agencies how to complete the forms.

Retaining services of attorney on fee basis (Process outlined below has been utilized for at least 20 years) Note: AG uses same process if they need outside counsel (e.g., AG needs an employment attorney)

Agency determines...

Agency

Need outside counsel (new hire) ek
and

Matter is lasting past prior s

Form 1 to
approval date (June 30 of each -
year is longest period) (Renewal) q

approval

. . . (See sample
Change is needed in prior attached)
approval (amendment)
__— >

Requests
e Approximately 1,200 approval requests submitted per
year

e Matters relate to topics including but not limited to:
immigration, intellectual property, employment,
condemnation, and civil cases that are not covered by
the Insurance Reserve Fund (AG will send matter to
IRF if they think they would cover it to double check)

e Type of rate fees are typically hourly, some are flat fee,
and a few are contingency based.

Agency sends applicable information to

AG’s Deputy Director of Legal Services Division (DDLSD) Comptroller General including Form 1
e Reviews: Information submitted by agency to ensure all required information is included and there are no red *
flags (e.g., accurate name of attorney; attorney years of experience; justification for amount requested if, for
example, rate requested exceeds standard rate) AG’s Deputy Director of Legal
Does not review: Whether they think agency actually needs outside counsel (defer to agency); Services initials bottom of Form 1
whether ethical violations exist unless outside information known that may raise flags (e.g., work for to approve, saves information in
state government and be listed as private attorney). No background check is required. Excel chart and hard copy file, then
sends copy back to agency

Rates: An agency can request, by providing justification, a rate higher than the standard. If a rate higher than
standard is requested, Deputy AG of Legal Services and Chief Deputy for Attorney General discuss and decide.
Considerations may include: (1) unique area of law and/or number of attorneys practicing in that area of the
law (e.g., intellectual property; immigration; NCAA); (2) quick turnaround time; (3) amount attorney has

reduced their normal rate to do the work for the state (e.g., reduced from $500 to $200) AG's DDLSD

calls agency
What is approved? with questions
e Only attorney fees [AG does not approve costs (copying, expert witness, etc.)] if clarification is
® AG uses the same rates as the Insurance Reserve Fund (IRF). IRF increased their rates in 2021 for the first time needed
in at least 10 years. AG is increasing their rates, effective July 2022 to match IRF’s new rates. Below are rates AG’s DDLSD writes
in 2021 and effective July 2022
e 0-3 years ($80/hour)*
e 3-5years ($90/hour, but $120/hour starting July 2022)
e 6-10 years ($110/hour, but $150 starting July 2022)
e 10+ years (up to $150/hour, but $180 starting July 2022)

*Note: IRF only approves attorneys with 3+ years experience, unless an attorney with fewer years of experience is specifically requested by an agency,
but AG approves rate for attorneys with 0-3 years experience. Also, agency can pay for an attorney to use a paralegal if the agency desires. The

not approved on
Form 1

Confirmed accurate as of March 2022 by
paralegal rates do not require AG approval. personnel in S.C. Attorney General’s Office
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